














































































































1. The South African letter confirms that no true conflict 
exists. 

Defendants' arguments for dismissal on comity grounds are predicated on a 

South African government position that no longer exists, namely that this action 

somehow interferes with or contradicts the TRC process and South Africa's 

approach to addressing the legacy of apartheid. This argument is mooted by South 

Africa's express statement that the District Court represents "an appropriate 

forum" to hear the cases in their present form. See Standard Inv. Chartered, Inc. v. 

Nat 'I Ass 'n afSec. Dealers, Inc. 560 F.3d 118, 125 (2d Cir. 2009) (dismissing 

appeal as moot where essential controversy as to appeal was eliminated). 

2. The District Court did not abuse its discretion in finding no 
true conflict between the narrowed cases and South African 
law. 

The District Court relied on proper authorities to find no "true conflict" 

where no amnesty was granted to multinational corporations through the TRC, 

which allowed a "victim [to] sue those who declined to offer testimony to the 

TRC." SPA-114-16. Defendants have never questioned these conclusions. 

Defendants argue that the District Court "appears to have" improperly given 

weight to views ofTRC commissioners over the South African government. 

AOB-38. Although the court summarized the TRC submission in its "Factual 

Background" section, it did not cite the submission in its substantive discussion of 

political question and comity doctrines. The TRC submission confirmed facts 

41 



regarding the TRC process, such as the lack of general amnesty-facts that 

Defendants never dispute. While statements by governments of sovereign states 

are generally owed "respectful consideration," Kadic, 70 F.3d 250, statements by 

private parties may have weight when they lie within an area of expertise, see, e.g., 

Sosa, 542 U.S. at 714 (crediting views of amici professors of federal jurisdiction 

and history regarding common law at time of ATS enactment). TRC 

Commissioners have expertise on the scope of the TRC process.14 

This case is distinguishable from Bi v. Union Carbide Chems. & Plastics 

Co., 984 F.2d 582 (2d Cir. 1993), which was not decided on comity grounds. Bi 

deferred to Indian law making the Indian government the exclusive representative 

of gas leak disaster victims "in courts around the world." Id. at 586. The Supreme 

Court ofIndia had confirmed the Indian Government's exclusive authority to 

compromise "all litigations, claims, rights and liabilities related to and arising out 

of the [Bhopal] disaster." Id. at 583,585 (emphasis added). In contrast, the South 

14 The District Court cited statements submitted by former TRC Commissioners, 
regarding the facts of the TRC process, but the court never stated that it was giving 
deference to those statements over prior governmental statements. SPA-98-102. 
Plaintiffs have not found any authority suggesting that courts may not consider 
views of former officials of a key foreign entity involved in matters relevant to the 
Court's political question determination. Even if the District Court arguably relied 
upon statements by private actors while interpreting the significance of past U.S. 
statements, this was permissible. Cf Arakaki v. Lingle, 477 F.3d 1048, 1068 (9th 
Cir. 2007) (court does not exercise powers reserved to Congress or the President 
when it interprets implications of past congressional or executive inaction or 
action). 
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African government did not reserve the right to represent all victims of apartheid in 

civil suits, nor was the TRC intended as the sole mechanism to address all claims 

arising from apartheid. As the District Court recognized, "the TRC process was 

explicitly not exclusive." SPA-lIS n.358. 

III. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 
RECOGNIZING AIDING AND ABETTING LIABILITY UNDER 
THEATS. 

A. Defendants' "Practical Consequences" Argument is Superseded 
by this Court's Decisions. 

Defendants' argument that Plaintiffs' aiding and abetting claims should not 

be allowed to proceed because of "practical consequences" merely rehashes their 

"case-specific deference" argument. That argument is properly addressed to 

Congress as the basis for an amendment to the ATS, not as legal assertions. See 

Section II supra. To the extent Defendants attempt to mount a legal challenge to 

aiding and abetting liability, their argument cannot be sustained after this Court's 

decisions in Khulumani and Talisman. 

This Court has clearly rejected Defendants' arguments against aiding and 

abetting liability and has held, in the context of ATS claims against corporations 

for complicity in human rights violations, that aiding and abetting liability is a 

viable theory under the ATS.15 

15 In Khulumani, after holding that "a plaintiff may plead a theory of aiding and 
abetting liability under the [ATS]," 504 F.3d at 260, this Court noted that the 
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B. The District Court's Aiding and Abetting Ruling is 
Consistent with This Court's Decision in Talisman. 

In Talisman, this Court adopted the aiding and abetting standards set forth in 

Judge Katzmann's opinion in Khulumani. Talisman, 2009 U.S. App. LEXIS 

21688, at *37-41. The District Court similarly determined that it "must adhere to 

the restrictive approach to mens rea laid out in Judge Katzmann's Khulumani 

concurrence" and "set the [mens rea] requirement at a level where all major 

sources of customary international law would authorize the imposition of such 

liability." SPA 51-52. Accordingly, the District Court adopted a mens rea 

standard consistent with Judge Katzmann's approach, while noting an ambiguity 

remains about whether purpose must be primary, shared, or secondary.16 SPA 56; 

District Court should also consider case-specific "prudential principles" before 
permitting Plaintiffs' claims to go forward-specifically, political question and 
international comity doctrines. Id. at 261-62. Contrary to Defendants' suggestion, 
the Court did not hold that the District Court should also apply some additional, 
amorphous "practical consequences" analysis, untethered to these doctrines. 

16 Defendants do not expressly argue that this Court has jurisdiction at this 
interlocutory stage to review the District Court's mens rea ruling. Defendants have 
not shown, and could not show, that ruling is "inextricably intertwined" with, or 
"necessary to ensure meaningful review of' the issues on appeal. Jones v. 
Parmley, 465 F.3d 46,64-65 (2d Cir. 2006) (declining to exercise pendent 
jurisdiction over cross-appealed issues and stating that such jurisdiction should 
only be exercised in "exceptional circumstances"); see also Rein v. Socialist 
People's Libyan Arab Jamahiriya, 162 F.3d 748,757 (2d Cir. 1998) (refusing to 
exercise pendent jurisdiction over personal jurisdiction issues and cautioning that 
pendent jurisdiction should not permit parties to turn "collateral orders into multi­
issue interlocutory appeal tickets"). Defendants are, of course, free to renew their 
motion to dismiss in the District Court based on Talisman so that the court may 
consider any arguments in the first instance and any request by Plaintiffs for 
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see also Khulumani, 504 F.3d at 276-77 (Katzmann, J., concurring). The District 

Court observed that in a case such as this, where each remaining Defendant is 

alleged to have directly supplied the means by which a crime in violation of the 

law of nations was carried out, purpose may be inferred from knowledge of the 

"likely consequences of the act." SPA 56; see also Khulumani, 504 F.3d at 77 n.ll 

(Katzmann, J., concurring). The District Court also expressly recognized that 

many of Plaintiffs' allegations meet the Rome Statute's purpose standard: 

"Plaintiffs have advanced numerous allegations evincing specific intent, 

particularly concerning the automotive defendants." In re S. African Apartheid 

Wig., 624 F. Supp. 2d 336, 343 & n.30 (S.D.N.Y. 2009). 

The District Court conducted its analysis in the context of Plaintiffs' pre-

discovery allegations, just as the District Court in Talisman rejected the 

defendants' motions to dismiss. Presbyterian Church of Sudan v. Talisman 

Energy, Inc., 244 F. Supp. 2d 289 (S.D.N.Y. 2003); Presbyterian Church of Sudan 

v. Talisman Energy Inc., 374 F. Supp. 2d 331 (S.D.N.Y. 2005). As the District 

Court here recognized, the claims it permitted to proceed more than adequately set 

forth allegations satisfying the standards outlined in Judge Katzmann's opinion in 

Khulumani and, thus, this Court's recent decision in Talisman. 

permission to amend their complaints to clarify that they satisfy Talisman's 
standard. The impact, if any, ofthat standard on Plaintiffs' claims must be 
considered by the District Court in the first instance. 
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In Talisman, which was decided on summary judgment on a full evidentiary 

record, this Court held that plaintiffs did not allege that defendant designed and 

supplied the very means to be used directly to perpetrate crimes in violation of the 

law of nations. Instead, this Court found that "[t]he activities which the plaintiffs 

identifY as assisting the [Sudanese] Government in committing crimes against 

humanity and war crimes generally accompany any natural resource development 

business or the creation of any industry." Talisman, 2009 U.S. App. LEXIS 

21688, at *45 (quoting district court) (emphasis added). The allegations in 

Plaintiffs' complaints are far more specific, and Defendants' alleged activities 

extended far beyond practices incidental to legitimate business operations. See 

Subsection F supra. 

Moreover, unlike the Talisman plaintiffs, Plaintiffs in these cases properly 

alleged agency liability. Cf Talisman, 374 F. Supp. 2d at 689 (denying plaintiffs 

leave to amend to allege agency,joint venture, and alter ego liability); Talisman, 

U.S. App. LEXIS 21688, at *66-67 (affirming denial ofleave to amend). Thus, the 

range of admissible evidence likely available to Plaintiffs in discovery here is far 

greater than in Talisman. 

In contrast to how this Court saw the Talisman plaintiffs' intentions, these 

cases do not seek a ruling amounting to an embargo on "doing business" with a 

pariah regime. Plaintiffs have alleged that Defendants purposefully aided and 

46 



abetted specific violations of international human rights with full awareness of 

their actions' illegality. Thus, as the District Court recognized, this is a case in 

which Defendants' purpose can be inferred from the facts and circumstances given 

the allegations in Plaintiffs' complaints. The final decision about whether 

Plaintiffs can prove Defendants' liability must await discovery and a full summary 

judgment or trial record before appellate review is appropriate. 

V. THE ATS APPLIES EXTRATERRITORIALLY. 

The District Court followed well-established precedent when it rejected 

Defendants' argument that the ATS does not apply extraterritorially. See Filartiga, 

630 F.2d at 885 ("It is not extraordinary for a court to adjudicate a tort claim 

arising outside of its territorial jurisdiction."); Kadic, 70 F.3d 232 (exercising ATS 

jurisdiction over torts committed in former Yugoslavia); Khulumani, 504 F.3d 254; 

Abdul/ahi v. Pfzzer, Inc., 562 F.3d 163 (2d Cir. 2009); Jota v. Texaco, Inc., 157 

F.3d 153 (2d Cir. 1998); see Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 

105 n.10 (2d Cir. 2000). Courts asked to consider this issue have consistently 

found that the ATS grants jurisdiction over extraterritorial claims. See, e.g., In re 

Estate o/Marcos, 978 F.2d 493,500 (9th Cir. 1992) ("[W]e are constrained by 

what § 1350 shows on its face: no limitations as to the citizenship of the defendant, 

or the locus of the injury"). Sosa, which arose out of conduct occurring entirely in 

Mexico, itself clearly understood that the ATS grants jurisdiction over causes of 
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action arising in other countries and endorsed a line of cases in which courts 

allowed such claims to proceed. 542 U.S. at 732 (citing with approval Filartiga, 

Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, (D.C. Cir. 1984) (Edwards, J., 

concurring), and In re Estate a/Marcos, 25 F.3d 1467 (9th Cir. 1994)). 

Defendants' claim that the ATS's history provides no support for 

extraterritorial application is undermined by some of the earliest ATS 

interpretations rendered by Executive Branch officials. As the Supreme Court 

noted in determining the intent ofthe statute, these officials clearly contemplated 

that the ATS would be applicable to conduct committed outside U.S.'s territorial 

borders. Sasa, 542 U.S. at 721 (citing lOp. Att'y Gen. 57,58 (1795) ("[T]here 

can be no doubt" that the victims of an attack on a British settlement in Africa 

"have a remedy by a civil suit" under the ATS.) (emphasis omitted)). 17 

At the time of the statute's enactment, the Framers conceived of civil actions 

in tort as transitory, in that the tortfeasor's wrongful act created a liability that 

could follow him across national boundaries. McKenna v. Fisk, 42 U.S. (1 How.) 

241,248-49 (1843) (stating that English courts were open to foreigners bringing 

civil torts, even against other foreigners found in England, for torts committed both 

inside and outside England and its dominions). In enacting the ATS, the First 

I7 Defendants' citation to this opinion, AOB 56, is misleading, as it references 
Attorney General Bradford's view oflimitations offederal criminal jurisdiction 
and not the availability of civil remedies in U.S. courts. 
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Congress likely wished to ensure the possibility of a federal forum for the limited 

subset of transitory torts involving a violation of international law while declining 

to interfere with the right of the states to hear ordinary transitory tort suits. See 

Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398,427 n.25 (1964). 

Defendants' position would require the perverse conclusion that, while state 

courts have the power to hear torts between aliens, federal courts do not, even 

where important questions of international law are concerned. The Framers' 

experience under the Articles of Confederation strongly suggested that they feared 

the prospect of multiple and inconsistent interpretations of the law of nations by 

state courts. Louis Henkin, Foreign Affairs and the Constitution 33 (1972). The 

ATS was one of the instruments of national control over the adjudication of such 

disputes. 

Thus, the ATS does not impose a territorial precondition for exercises of 

jurisdiction.18 Rather, as one court in this Circuit properly observed, "[b ]ecause of 

the nature of the alleged acts, the United States has a substantial interest in 

18 Although "[t]he Framers might not have anticipated the fact that the law of 
nations would come to prohibit one alien from torturing another, ... it is 
unrealistic to think that they would have wanted the federal courts to shrink from 
enforcing the law of nations' in its modem state of purity and refinement. '" 
William S. Dodge, The Constitutionality of the Alien Tort Statute: Some 
Observations on Text and Context, 42 Va. J. Int'l L., 687, 701 (2002) (quoting 
Ware v. Hylton, 3 U.S. (3 Dall.) 199,281 (1796) (Wilson, J. concurring)). 
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affording alleged victims of atrocities a method to vindicate their rights." 

Talisman, 244 F. Supp. 2d at 340. 

Finally, Defendants' argument that the presumption against 

extraterritoriality is intended to avoid the risk of interfering with the prerogative of 

a foreign nation to regulate its own affairs is irrelevant. 19 As the District Court 

noted, because the ATS applies universal norms, the adjudication of claims 

stemming from acts committed abroad will not generate conflicting legal 

obligations and there is a substantially reduced likelihood that adjudication will 

legitimately offend the sovereignty offoreign nations. SPA-21-22 & n.60 (citing 

The Apollon, 22 U.S. (9 Wheat) 362, 370 (1824)). Moreover, it is clear that 

Congress intended the ATS to apply to actions (e.g., piracy) arising outside U.S. 

territorial boundaries. 

Accordingly, this Court should affirm the District Court's analysis that: 

"[g]iven the universal agreement offederal courts, as well as the inapplicability of 

the presumption against extraterritorial application of statutes, Defendants' 

extraterritoriality defense is rejected. The [ATS] provides this Court with the 

authority to hear claims for torts committed abroad, including allegations at issue 

in this case." SPA-23. 

19 Defendants' reliance on F. Hoffman-La Roche Ltd. V. Empagram S.A., 542 U.S. 
155 (2004) is misplaced: that case dealt with anti-competitive conduct and did not 
implicate the violation of jus cogens norms alleged here. 
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VI. CORPORATIONS ARE NOT IMMUNE FROM SUIT UNDER THE 
ATS. 

Defendants also argue they cannot be held liable because they are 

corporations. AOB 57-59. Talisman observed that the Circuit has not directly 

addressed this issue. 2009 U.S. App. LEXIS 21688, at *47 n.12. However, the 

Second Circuit has decided numerous ATS cases involving corporate liability, and 

never once accepted the argument that corporations are immune from suit. See, 

e.g., Pfizer, 562 F.3d at 174 ("In [Khulumani] we held that the ATS conferred 

jurisdiction over multinational corporations that purportedly collaborated with the 

government of South Africa in maintaining apartheid because they aided and 

abetted violations of customary international law.") (internal citations omitted). 

See also Vietnam Ass 'n for Victims of Agent Orange, 517 F.3d 104, 108 (2d Cir. 

2008); Khulumani, 504 F.3d at 282,289 (Katzmann, J., concurring and Hall, J., 

concurring); Flores v. S. Peru Copper Corp., 414 F.3d 233, 244 (2d Cir. 2003); 

Bano v. Union Carbide Corp., 361 F.3d 696 (2d Cir. 2004); Aguinda v. Texaco, 

Inc., 303 F.3d 470 (2d Cir. 2002); Bigio v. Coca-Cola Co., 239 F.3d 440, 447 (2d 

Cir.2000); Wiwa, 226 F.3d at 104; Jota, 157 F.3d 153. 

Other courts asked to consider this issue in ATS cases have consistently 

found, implicitly and explicitly, that corporations are subject to suit. Sarei v. Rio 

Tinto, PLC, 550 F.3d 822 (9th Cir. 2008); Aldana v. Del Monte Fresh Produce, 

N.A., Inc., 416 F.3d 1242 (lIth Cir. 2005); Romero v. Drummond Co., Inc., 552 
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FJd 1303 (1 lth Cir. 2008); John Roe Iv. Bridgestone Corp., 492 F. Supp. 2d 988 

(S.D. Ind. 2007); Doe v. Exxon Mobil Corp., 573 F.Supp.2d 16 (D.D.C. 2008); 

Mujica v. Occidental Petroleum Corp., 381 F.Supp.2d 1164 (C.D. Cal. 2005). 

Under basic principles of international law, states may assert jurisdiction 

over tort claims unless there is a countervailing principle of international law 

restricting the exercise of such jurisdiction. s.s. Lotus (France v. Turkey), PCIJ 

Rep., Series A, No 10, at 4 (1927). No international law principle restricts the 

exercise of jurisdiction over corporations for the tort claims asserted here. Indeed, 

general principles oflaw common to all legal systems universally recognize the 

imposition of civil liability when companies commit any variety oftorts.20 

The ATS does not restrict its application to natural persons. And its earliest 

interpretations confirm that corporations are not exempt from liability. In 1907, 

the Attorney General of the United States determined that corporations are capable 

of violating the law of nations or a treaty of the United States for ATS purposes. 

See 26 Op. Att'y Gen. 250 (1 907) (concluding that Mexicans harmed by private 

company's diverting the channel ofthe Rio Grande in violation of treaty between 

Mexico and U.S. could sue the company under the ATS). 

20 See, e.g., Beth van Schaack, In Defense of Civil Redress: The Domestic 
Eriforcement of Human Rights Norms in the Context of the Proposed Hague 
Judgments Convention, 42 Harv. Int'l L. 1. 141 (2001). 

52 



In Rigio, 239 F.3d 440, this Court made clear that the liability of 

corporations for international law violations is determined in the same way as for 

any other non-state actor. Recent judicial decisions similarly conclude that "[ a] 

private corporation is a juridical person and has no per se immunity under US. 

domestic or international law .... Given that private individuals are liable for 

violations of international law in some circumstances, there is no logical reason 

why corporations should not be held liable." Talisman, 244 F. Supp. 2d at 319. As 

a result of the widespread understanding that both natural and juridical persons can 

be held liable for violations of international law, no court has ever dismissed a case 

on the basis that corporations cannot be held liable in ATS suits. See generally 

Wiwa, 226 F.3d 88. 

There is no relevant distinction in any theory of tort or criminal law that 

immunizes one class of private actors with respect to ordinary wrongs, and it 

would be particularly nonsensical to apply such a theory to the narrow class of 

heinous wrongs that are the concern of customary international law. This is likely 

why, far from questioning this principle of jurisprudence, Sosa cited Kadic with 

approval in including corporations within the class of private actors subject to ATS 

liability. 542 US. at 732 n.20.z1 Courts reviewing ATS cases with corporate 

21 Footnote 20 notes that some international norms apply directly to non-state 
actors, whereas others require a showing of state action. It draws no distinction 
between corporations and natural persons. Sosa, 542 US. at 732 n.20 ("Compare 
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defendants since Sosa have repeatedly found, implicitly and explicitly, that the 

ATS permits corporate liability. See Khulumani, 504 F.3d at 282 (Katzmann, J., 

concurring) ("We have repeatedly treated the issue of whether corporations may be 

held liable under the [ATS] as indistinguishable from the question of whether 

private individuals may be."). No court since Sosa has distinguished between 

natural and juridical persons for purposes of ATS principles ofliability, and 

numerous decisions of this Court and others would be inexplicable if such 

principles did not extend to corporations?2 

Defendants also misconstrue international law in asserting that because 

international criminal tribunals like the International Criminal Court (ICC) do not 

exercise jurisdiction over corporate entities, international law prohibits the 

imposition of civil liability on corporations in domestic courts. The fact that the 

ICC lacks jurisdiction over corporations for independent reasons does not mean 

Tel-Oren v. Libyan Arab Republic, [726 F.2d at 791-95] (Edwards, J., concurring) 
(insufficient consensus in 1984 that torture by private actors violates international 
law), with Kadic v. Karadzic, [70 FJd at 239-41] (sufficient consensus in 1995 
that genocide by private actors violates international law)."). 

22 See, e.g., Khulumani, 504 FJd 254 (per curiam); Flores, 414 FJd at 244; Bano, 
361 FJd 696; Aguinda, 303 FJd 470; Bigio, 239 FJd at 447; Jota, 157 FJd 153. 
Accord Aldana, 416 FJd at 1254 (ATS in principle grants jurisdiction over claims 
against corporations); Romero, 552 FJd at 1315 (same). 
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there is no corporate liability under international law or the ATS?3 International 

legal sources indicate that corporate liability for offenses under international law is 

both permissible and desirable. Several multilateral treaties adopted in the last 

decade have imposed criminal or civil liability on corporations that aid and abet 

violations. See, e.g., International Convention for the Suppression of the Financing 

of Terrorism art. 5, adopted Dec. 9,1999, PSPA-9; United Nations Convention 

Against Transnational Organized Crime art. 10, adopted Nov. 15,2000, PSPA-26; 

Optional Protocol to the Convention on the Rights of the Child on the Sale of 

23 The Rome Statute's drafters declined to provide the ICC with jurisdiction over 
corporate entities in part as a result of a key feature unique to that tribunal-the 
principle of complementarity-and not as a result of some inherent characteristic 
of international law. See Kai Ambos, Article 25: Individual Criminal 
Responsibility, in Commentary on the Rome Statute of the International Criminal 
Court (Otto Triffterer ed., 1999). According to the principle of complementarity, 
the ICC must relinquish its jurisdiction and allow interested states to assume 
domestic jurisdiction over cases brought before the Court if they are willing and 
capable of doing so. See Rome Statute art. 17. However, some individual states 
do not provide for criminal liability over corporate entities-as opposed to 
individual officers and directors of corporations-in their domestic laws. It would 
be impossible for the ICC to relinquish a criminal case brought against a corporate 
entity at the international level to a domestic state's courts ifthat state's laws did 
not conceive of corporate entities as being capable of incurring criminal liability in 
the first place, a phenomenon which would render the principle of 
complementarity unworkable in corporate cases. See Doug Cassel, Corporate 
Aiding and Abetting of Human Rights Violations: Confusion in the Courts, 6 Nw. 
U. J. Int'l Hum. Rts. 304, 315-16 (2008). In addition, the drafters ofthe Rome 
Statute explicitly rejected the notion that its provisions embodied the current state 
of customary international law, providing that "[ n ]othing in this Part shall be 
interpreted as limiting or prejudicing in any way existing or developing rules of 
international law other than this statute." See Rome Statute art. 10. 
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Children, Child Prostitution and Child Pornography, art. 3, adopted May 25, 2000, 

PSPA-55-56; OECD Convention on Combating Bribery of Foreign Public 

Officials in International Business Transactions art. 2, adopted Nov. 21, 1997, 

PSP A -65. Thus, internationa1law clearly permits (and in some instances requires) 

states to impose civil liability on corporations for violating international law. 

Contrary to Defendants' suggestion, international criminal law is not the only 

source of customary international law. See Statute of the International Court of 

Justice art. 38 (defining authoritative sources of international law); Khu/umani, 504 

F.3d at 267 (describing various sources of international law, including general 

principles oflaw recognized by civilized nations). Recently, an Expert Legal 

Panel ofthe International Commission of Jurists (ICJ) issued a report on corporate 

complicity in international crimes that noted that "across all types of jurisdictions, 

civil liability can arise for both company entities (legal persons) and for company 

officials (natural persons)." PA-575 (emphasis added). The reports contain 

exhaustive reviews of state practices recognizing corporate liability and conclude 

that nothing in international law precludes states from including provisions on 

corporate criminal responsibility in future agreements or amendments to the Rome 

Statute. PA-580-83. 

Defendants' contention that the law of nations itself must define every 

aspect of the federal common law cause of action authorized by the ATS is at odds 
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with the nature of the international legal system. Customary international law is 

comprised of substantive norms, but it does not provide the means for its own 

domestic enforcement. Tel-Oren, 726 F.2d at 778 (Edwards, J., concurring) 

(international law "never has been perceived to create or define the civil action to 

be made available; ... by consensus, the states leave that determination to their 

municipal laws"); Kadic, 70 F.3d at 246 ("The law of nations ... leaves to each 

nation the task of defining the remedies that are available for international law 

violations."). 

Requiring international law to subject a particular category of defendant to 

civil liability would be no different than adopting the discredited claim that 

international law must supply the cause of action in an ATS case. Since U.S. law 

allows for corporate entities to incur both civil and criminal liability, this Court 

should confirm, like all those addressing the issue before it, that the ATS similarly 

allows corporate liability. As Judge Edwards recognized in Tel-Oren, "to require 

international accord on a right to sue, when in fact the law of nations relegates 

decisions on such questions to the states themselves, would be to effectively nullify 

the 'law of nations' portion of [the ATS]." 726 F.2d at 778 (Edwards, J., 

concurring). 

Nothing in the language or history of the ATS, or any international law 

principle, provides irmnunity to corporations for tort liability for fundamental 
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human rights violations. Defendants cannot find a case under the ATS or 

international law to support their argument. A wealth of authority supports 

corporate liability for complicity in international human rights violations. 

CONCLUSION 

Defendants' appeal should be dismissed for want of jurisdiction, or, 

alternatively, the District Court's rulings at issue should be affirmed. 

Dated: October 14,2009 

Paul L. Hoffinan, Esq. 
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