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Attitude of the Federal Government towardsthe lawsuit filed by apartheid victims
against German groups/ corporations

Primary note

Victims of the South African apartheid regime haiedf class action lawsuits based on the Alien Toair@$ Act

(ATCA) in the USA against different enterprises, iihg the German companiBsimler AG andRheinmetall AG,

in order to sue them for compensation. The claismiantuse the companies of having supported thatizol of

human rights in South Africa between 1948 and 199théysupply of their produced goods. The judgénefistrict
Court in New York validated the lawsuit against fiiehe sued companies (including Daimler and Rheiaif)ain

April 8" 2009. The defendants have filed an appeal, aidaasn be expected in the first half of the yeat® The
appeals court requested the Federal GovernmentmierSier 18 2009 to issue an official statement (Amicus Curiae
Brief) about the legal battle.

On October 82009, the embassy of the Federal Republic of GeyriraWashington D. C. made a declaration on
behalf of the German Government, among others, tbatiion of the US court concerning this case wdaltiage
the sovereignty of the German state in an unaccleptady. The embassy suggested the possibility afigakegal
action at the South African or German courts. Fermtiore, the risk is involved that civil litigatiopsesumably
concerning human rights violation could be abusemhstruments against international groups, whichlevtaad to
the damage of international trade.

The ATCA is an established law in the USA since 1¥@88ich legitimates the conviction of state actorsygie
individuals and enterprises due to the violatiomwfan rights. They have to pay compensation, thamh the
territorial relation to the USA is very weak. Thé is criticized for violating the international tdgtions of
jurisdiction. The Principle of universal jurisdiati in international criminal law does so far notséxn international
private law. The German legal system does not adloeh lawsuits, or rather: the possibilities areesngly restricted.

1. In which specific aspects does the Federal Govemhsee the damage of the sovereignty of the Hedera
Republic of Germany, if German companies are sueddimpensation in the USA due to presumed aiding
and abetting concerning the violation of humantsgbwards South Africans in South Africa?

On September 12009, the Federal Government was requested Hyrited States Court of Appeals for
the 21 Circuit, New York, to issue an official statemaiiout the lawsuit mentioned in the question. The
Federal Government has emphasized in this stateimerthe continuation of the lawsuit and a deaisio
the USA lead to the damage of (German) governmarixests, as a connection between the subject-
matter as well as between the political partieslved in the lawsuit and the USA does not existniBans
of the ATCA, the claimants try to sue German conggfor compensation in the USA, although neither
the asserted illegal action, nor its success,h@participants in the lawsuit show any connediiotine
USA. Such extensive utilization of internationadigial competence contradicts a generally accepted
principle in the international law of civil procedy which requires a close connection to the stbtee
forum, and thereby violates the German venue jigtisth.

2. Is it possible, in the Government’s judgementigiver such a class action, in accordance witliged3
of the Hague Convention concerning the deliveryudigial and extrajudicial writs in civil or commeati
matters (of November 151965) from abroad to Germany?

If not, in which specific aspects does the Fedémlernment see reasons for prevention?



According to this provision, it is possible to reduthe service of process, if the sovereign rightee
security are considered endangered by the requststied The German courts decide upon each individu
case, whether the presuppositions are given. \Bfdrence to a class action, the regional appeat oou
Dusseldorf recently accepted the service of proaéisa decision on July 592009 (-3 VA 9/03, 3VA
09/03) and explained:

»The legal and political decision to admit clasfi@ts against torts with a wide range of aggriepadies,
which do not require the active participation ofleanember, has to be respected in Germany — coimgjde
the associated difficulties for the defendantsuahssuits —

as long as the indispensables rights of defenseetimed in the class action lawsiB\VerfG 2 BvR
1133/04 and 2 BvR 2247-2049/06).

With regard to the Hague Convention, the Germaisdigtion has opened up in favor of the right af th
requesting state. Basically, this also includesstheice of process for lawsuits which were filedtioe
basis of proceedings unknown in the German legsksay. Especially in the case of legal institutions,
which the German legal system considers open teeghithas to be examined whether the specificddaws
evidently shows characteristics of misuse of rigitghis case, a violation of indispensables ppies of a
liberal state of law might be given, that consiiinally obliges and authorizes (according to inggional
law) the German Government to dismiss the law&\e(fG, BVR 2247-2049/06).

3. How does the German Government explain the disceggasatween its own opinion and the opinion of the
South African Government which supported the lawsuihénUSA with a statement on Septemb&pa09?

The Federal Government does not comment on thes, lathich was sent to judge Scheindlin by the South
African justice minister in the current proceedings

4. With which departments of the Federal Governrhastits position been brought into agreement?
Have the German Bundestag and its responsible coeamitteen integrated? If not, why?

The Government’s statement has been brought inéeignt with the Department for Foreign Affairs and
the Federal Ministry of Justice. The participatadrthe German Bundestag has not been necessahgmei
for demands under constitutional law (section 5¢hefBasic Law), nor for other reasons.

5. Had the Federal Government talked to the partitip@laimant and defendant) and heard their argtsne
before it took up its position?

Knowing the positions of both parties, the Fed&aVvernment complied with the court’s request ttesta
the Government’s position independently from thetigm It is not the Government’s task to hear the
participants involved in the lawsuit. This is tlask of the responsible court.

6. Does the Federal Government intend to interverad external lawsuits against German enterprises?
If not, what are the criteria for its intervention?
Why did it follow the request of the US-American agdpaurt in the present case?

Only on rare occasions, the Federal Government antsron current proceedings towards foreign courts,
if a special public interest exists, in the pressse in the preservation of the German venuedjatien.
Whether such an exceptional case exists, is deaidembrdination with the responsible departmemts o
each individual case.

7. Why does the Federal Government give voice t@timeern that international trade could be harmed b
lawsuits according to civil law due to presumed wtioles of human rights, in its statement on OctolSer 8
2009?

Do the international trade and its interests, frobmpoint of view of the Federal Government, haverjiyi
over the judicial solution of eventual violationshmman rights as well as the compensation and
rehabilitation of their victims?

In its statement, the Federal Government givesevimiche concern that international trade could bés
abused in order to file damage suits against matltinal companies because of presumed violations of
human rights and thereby damage them. In orderdml éhis risk, multinational companies could dectd



quit their business activity with or investmentsértain states or regions. This would lead toddamage
of international trade as, by this means, addititnagle and investment barriers would occur. Such
decisions will regularly affect states to which theernational economical commitment is highly intaot.
The Federal Government shares its concern aboudiatimage of international trade with the Solicitor
General of the USA who spoke against Unocal iflahesuit Doe in front of the United States Court of
Appeals for the 8 Circuit.

From the point of view of the Federal Governmdme, international trade does not have priority, heit
over the judicial solution of eventual violationshmman rights, nor over the compensation of their
victims. The Federal Government rather emphasizés statement that there should exist a posyitafi
the judicial or another assertion in those Stateishvinterrelate closely with the action and the
participants.

8. With what arguments does the Federal Governra&etup the position that the German courts would be
the ones primarily responsible regarding the tfehe lawsuit?

The Federal Government considers both the Soutbaificourts and the German courts internationally
responsible in the US-American lawsuit. The sueth@a companies are based in Germany. It is possible
that part of the presumed illegal actions have lmeammitted in Germany. The other part of thesenasti

has probably been committed in South Africa. Thalsy the presumed *“violation” (Verletzungserfdigs
occurred. The company domicile and the place wtieréortious act was committed and where the
damaging result occurred are internationally aeskptarting points for judicial competence. Thedaitv
does not have any connection with the USA.

9. How does the Federal Government reach its opinemtioned in the statement that the claimants dln st
go to law in Germany, despite the lawsuit already enith court in the USA?

In its statement, the Federal Government indidhigsthe lawsuit pending in court in the USA shoogd
negotiated and decided either in the Republic oftl$Africa or in the Federal Republic of GermanlyeT
dissent concerning foreign pendency does not ceivelly lead to the estoppel of a lawsuit in Germany
from the point of view of the Federal Governmehthé prospects of approval in Germany of the \atrdi
hard-won in the USA are low, an adjournment of@sman lawsuit analog § 148 of the civil process
order(Zivilprozessordnung ZPO) will come into considesatiuntil the finalization of the foreign lawsuit.
If the approval of the US-decision in Germany caubd be expected from the outset, a permission of a
parallel lawsuit would be imaginable. Furthermadhe, Federal Government points out that in the oase
dismissal due to an illegal filing of action in thi&A at the latest, a lawsuit could basically bedfin both
of the other countries. According to § 17 subpaplgrl and § 32 of the civil process order (ZPO)¢ctvh
do also partly determine the international jurifidit, the subject-matter could be put before thetsan
Germany on the conditions described in the pardigrap

10. Which legal process would be available for héwants in Germany from the point of view of the
Federal Government?

In Germany a civil law process might most likelythe adequate way, according to 813 German judieatu
act (Gerichtsverfassungsgesetz GVG). In the indalidase the binding decision is up to the resjpimsi
German court.

11. Will the Federal Government support such a lawsugiving a public statement for the benefit ko t
claimants?

Public statements of parties not involved in thveslait are not intended by the German civil law. &r@an
court will therefore not request a statement Ihe dne issued by the Federal Government in the US-
American lawsuit.

12. Are the juridical opportunities of the claimaimtghe current lawsuit comparable to their oppattes in
the USA from the point of view of the German Federal&oment?

The claimants demand compensation - by way of @essn — for presumed violations of human rights,
which were mainly committed in South Africa duritige time of Apartheid policy. The responsible court
could not admit a class action, as the German (@& thot contain this legal institution. It woulcctke

about the applicable law in the current lawsuimafhe ascertainment of its international jurisdict
according to the German international private [&lne applicable law would hardly be the US-American
law, as the lawsuit is not related to this statefd as German tort has to be followed, the clatsiaan

only demand compensation for actual harms, ngbdimitive damages, like the US-American law provides



in some cases. In case of violation of body, he&librty or sexual self determination the violapetson
can demand compensation also for immaterial haotsrding to German law.

13. What are the reasons why lawsuits concerningtiowis of human rights are very often filed abraad
not in Germany, from the point of view of the Fed&alvernment?

The Federal Government has not received statstigporting the stated assertion.

14. Does the Federal Government consider the Germttegi adequate for lawsuits concerning not
recently committed violations of human rights coesing the valid limitation period of three yearslats, in
international comparison, quite restrictive regolas of default?

The limitation period of three years, which is ddibr many compensation claims, does not hinder an
effective assertion of existing compensation claimder private law due to the violation of humaghts.
The limitation of a claim is not only determined ty length of the limitation periods, but alsotbg
regulations about their outset, their delay and theerruption. The limitation period of three ysaloes
not start with the emergence of the claim, buturdil also the creditor gains knowledge — or shdwdde
gained knowledge - about the context of the claich @out the debtor. If these requirements do xiet,e
the claim will not lapse until the expiration oktlorresponding maximal limitation period in § 199
subparagraph 2-4 of the German Civil Code. In chs®mpensation claims based on the violationfef li
body, health or liberty, the maximal limitation jwet of 30 years is valid. The expiration of limitat
periods can be hindered by negotiations with th#ateor through methods of prosecution, such as the
judicial assertion of a claim.

The argument that the German law contains, inriatéwnal comparison, quite restrictive regulatiohs
default, is not shared by the Federal Governmdrg.grinciple of the fault-based liability that is
determined by the German liability law links thdightion to pay compensation to the liable parttyof
the defendant’s conduct is culpabléereby, the regulation of default takes the garfezedom of action
into account, by making the liability of each inidival foreseeable. Innocent violations of humahtsg-
and only in this case, a difference between lighilithout actual fault and liability based on aadttault
could become important — are, if at all, only inmegile on a very limited scale. As the law stands th
default is moreover partly assumed by law, for seaf facilitation of proof for the aggrieved paiin
part, the principles of reversal of the burdenrigb, developed by the jurisdiction, intervenethe
Government’s judgement, the damage suits shoukrgignnot founder on the regulation of default.

15. Does the Federal Government see the need fetdtigé action in order to facilitate or to enatiie
implementation of demands by civil law concerning tiolations of human rights?
If not, why not?

The German tort provides a profound protectiorttierlegally protected interests life, body, hedltierty

and property as well as the general personalityt rigspecially through 8§ 823 ff. of the Civil Co@®GB).

First in the year 2002 liability gaps and defigitgustice were effectively eliminated due to tleeand
amending law concerning tort. Moreover a shiftilga@ampensation for material damage was implemented.
By means of this profound reform an adaptatiorhefGerman tort to European and international stalsda
came along. It is not detectable that violationhurhan rights could thereby not be recorded comiyier

that liability gaps remain which would have to esed. In the Federal Government’s judgement, ¢leel n
for legislative action in order to facilitate oréoable the implementation of demands by civil law
concerning the violations of human rights doesaxist at the present time.

16. Does the Federal Government have notice of a péplee Daimler stock corporation termed as
»background information“, which was emailed to akk tmembers of the committee for human rights and
humanitarian aid of the German Bundestag on Jar2@r2009 and which contains in item 4, subitem 4 the
pronouncement that even the European Commissioprbasunced against the completion of the apartheid
lawsuit in the USA?

Does the Federal Government have notice of thisrstaieof the European Commission?

If not, why not?

What is the content of this statement of the Euaop@ommission?

The Federal Government does not have notice gidper mentioned.

It is aware of the statement of the European Cosiomns The Commission considers whether, according t
international law, all legal remedies should beleixgd according to national law before it couldsaged in

a forum which the case does not have any connewifitbn



17. Will the lawsuit of the apartheid victims be tpafrthe bilateral conference of the governmenthan
development assistance between the Federal Repiilliermany and South Africa in April 20107?
If so, what kind of position will the German FederapRblic take there?

No. The preservation of the German venue jurisgfictowards the USA does not relate to the developme
assistance towards South Africa.

18. Does the Federal Government advocate the lawesuidipg in court in Argentina, in the province of San
Martin (Nr. 4012 Az. 292) against the Daimler stockpopation because of the corporations violatidns o
human rights during the Argentinian dictatorship?

If not, why not?

If so, why is the lawsuit of the apartheid victimg being supported?

The Federal Government does not have notice dathsuit in Argentina.
As far as a misconduct is being alleged in Argentan Argentinian place of jurisdiction might be
internationally appropriate.

19. Is the German penal law from the point of viewhef Federal Government sufficiently suited for the
efficient prosecution of crimes against internagiidaw in Germany, given the possibility of deactivatof §
153f of the code of criminal procedure?

The penal code (Volkerstrafgesetzbuch VStGB) teaaine effective on June™32002 contains -
orientated towards the universally acknowledgedsoff the customary international law
(Volkergewohnheitsrechts) - profound sanctions modeover wants to contribute to the support and
spreading of the humanitarian international law. & the penal code intends for all crimes against
international law the validity of the universaligdiction. Therefore the German penal law is ajgjblie to
these crimes even if the crime was committed abavalddoes not bear any relation to the domestic
country. By the use of the procedural norms in 8f 16 the code of criminal procedure
(Strafprozessordnung StPO), an obligation to praseioreign crimes is basically affirmed. But a th
same time, the discretionary power of the PublasBcution Department concerning foreign crimes is
structured and restricted. As a result, an unnecgss senseless use of resources of the German
prosecution authorities in cases which do not begurelation to Germany and in which an investati
by German authorities is not very promising eitigegaid to be avoided.

20. Does the Federal Government see the need fatdtige action beyond the penal law in order to
facilitate the prosecution of alleged delinqueriftsiolations of human rights, even if these aresfgners and
the crimes were committed abroad?

If not, why not?

The Federal Government does not see the needisiliage action in order to interfere in the balanc
between § 1 of the penal code and § 153f of the cddriminal procedure. By basically affirming atyl
of prosecution also for foreign crimes accordinggalomestic law, the Federal Government rather
initiates the development of the penal law in ott@intries.

21. Does the Federal Government see the need taremshculpability of companies in the German law,
beyond binding declarations of self-commitment (ptiamce) - against the background of possible
enmeshments of companies which are transnationalilygain violations of human rights abroad?

If not, why not?

The “commission on the reform of the penal sanstigystem” (,Kommission zur Reform des
strafrechtlichen Sanktionensystems*), appointethiyFederal Ministry of Justice, deals with
the question whether it was generally - therefodependently from the background of the
questioning — useful to implement a criminal resgploifity of juristic persons in Germany. It
negated the issue after its final report in Mar@B@ Among others, the main reasons were
that a model of penal regulation introduced suligthooncerns regarding the principle of
guilt and further that the existing instrumentstfoe sanctioning of companies were enough.
The Federal Government has not received any firsdivigch would necessitate a shift of
opinion.

Translation: Julia Meise (KOSA), edited by: Mirigdaage-MaalR (ECCHR)



